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Washington, D.C. 20554 NOV 2 2 zooz  

F E D E M  COMMVMCATIOI C O M M I ~ ~ ~  
1 O F W t  OFTHE SECRETAPV 

In the Maitcr of 1 
1 CC Docket No. 02-278 

CC Docket No. 92-90 Rules r r n d  Regulations Iniplernen/ing lhe 1 
) Telephone Corrsunrer Protection Acl of 1991 

INITIAL COMMENTS OF T H E  
N.4TlONA1, ASSOCIATION OF RECIII~ATORY UTILITY COMMISSIONERS 

The National Association of Regulatory Utility Commissioners (“NARUC”) respectfully 

submits this rcsponsc to thc Notice of Proposed Rulemaking (“Nolice”) issued by the Federal 

Cotntnunications Commission (“Commission” or “FCC”) in the above-captioned proceedings.’ 

Among other ihings, if the FCC does determine to establish a nationwide do-not-call list in 

conjunction with the Federal Tradc Commission’s (“FTC”) proposal, the Notice seeks comment 

requests comment on the potcntial rclationship of that database to State Do-Not-Call laws 

including specifically whether those States that have adoptcd Do-Not-Call laws should administer 

those laws only to the extent that they apply to intrastate telemarketing calls. (Notice at f 61- 63) 

Lasl February, NARUC passed a resolution addressing the related Federal Trade 

Commission’s rulemaking. The positions outlined in that resolution are applicable in this 

proceeding. TI advocates strengthencd protections against unwanted telemarketing activity, 

including establishment of a national “do-not-call“ registry, but also respectfully requests that no 

action bc taken concerning the establishtncnt of a national “do-not-call” registry that  would 

diminish, h a m  or place additional financial burdens upon ihe existing State “do-not-call” reglStrleS. 

In support of those posilions, NARUC states as follows: 

I 
111 rhe Mnlier o/ k u l a  md Rqir lar io in l i n p l w z ~ i ~ ~ i i ~ g  ihe Telephone Consumer P,.cueciion Acr of 1991, CC 

Docket No. 02-278, 92-90, (FCC 02-2S0) Notice of Proposed Rulemaking and Memorandum Opinlon and Order (rel. 
Sept. 18. 2002). 67 Federal Register 62067 (October 8, 2002) (“Nloiice”). 

. /  
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1. NARUC's  INTERESI 

NARUC is a quasi-govcnimental nonprofit organization founded in 1889. NARUC represenls 

the govemincnt officials iii the fifty States, the District of Columbia, Puerto Rico, and the Virgin 

Islands, chargcd with thc duly  of regulaling, inter i i l i ~ z ,  the Lelecommunications comnion caniers within 

their respective borders. Both the United States Congress and federal courts have recognized that 

N A R K  is a proper party lo represent lhc collective interest of the State regulatory 

NARUC's member conimissions regulate intrastate telecommunications services. These 

commissions are obligated lo cnstire that local telephone service supplied by carriers is provided at 

just ancl reasonable rates. Some of NARUC's incmbers directly administer "do-not-call" lists for their 

State. Others are responsible for the related State auto-dialer rules referenced in the FCC Nofice. 

11. DISCUSSION 

N A R U C  is pleased that the FCC is seeking comment on " . . , how we could work together 

with Statcs that have [alrcady] adopled do-not-call lists." Notice at 11 54. The proposed rulemaking 

secks comment on the issue of preemption. There arc a number of possible scenarios, including 

sharing o f  State and FCCiFTC "do-not-call" databases. 

NARUC, via its resolulion, supports efforts to strengthen telemarketing sales rules. We 

rcspcctfully suggest that the continuation of existing State programs is in the public interest. Today 

at least thirty-two States have "do-not-call" lists and more are actively considering legislation. 

~ 

& u. 47 L.S.C. $ 410 (19x6). where Congless calls NARUC "the national organization o f  the State 
conimicsion\" responsiblr tot economic and safety rcgulalion o f  the intrastate operation of carriers and utilities. Cf., 47 
I J  S C. $ 254 (1996). Ser .Ilso UT4 I '  .rl)ui/iei7i Mo/w Crri.i.ierRutr Confewnce. c/o/., 467 F.Supp. 471 (N.D.  Ca. 1979), afi 
672 F.Zd 469 (5 th  Cir. Uni t  "B" 1982); aff. c11 banc, 702 F.2d 532 (5th Cir. Unit "6" 1983, 4, 471 US. 48 (1985). 
.Ilso /i i~/ioimpolis Poiwi- i i i i d  Light Co I> /CC, 587 F.2d I098 (7th Cir. 19x2); Washingron U/i/izies f ind T,oii.vporfiiiion 
Coirirni,xvion I.. FCC. 513 F.2d I142 (9111 Cir. 1076). 



Our rcsoltition both supports increascd protections against unwanted telemarketing activity, 

including cstablishment of a national “do-not-call” registry, and also respectfully requests that no 

action be takeii by the FTC concerning the establishment of a national “do-not-call” registry that 

would diminish, liarni or place additional financial burdens upon the existing State “do-not-call” 

regi stries. 

Dual Lisls  Eiilrairces Deterreiice arid Lrvrruge,r the Eirforceineitt Stuff of the FTC arid clte Slates. 

Dual State and FTCIF’CC regulations can only build on the successful joint enforcement 

efforts that both the FTC and thc FCC have experienced to date. In the FTC’s proposed 

rulcmaking, that agency exprcssly referenced the benefits of leveraged enforcement: “[The] Act’s 

enforcement scheme allows States to work together, and with the Commission, to jointly sue 

fraudulent telemarketers in a single action. { rootnote omitted) The Commission’s own experience 

confirms ~lial Lhc dual enforcement provision of the Act has been integral in attacking telemarketing 

fraud. Working logcther with States in “sweeps” targeted at specific types of telemarketing scams 

. . .” has becn very effective. The FCC’s notice suggests similar henefits in its discussion of the 

FCC successrul implcmcntation of B joint FCC-State enforcement scheme. Nolice at 11 62. 

As the FCC is aware, gcncrally States are well positioned to received and act on complaints 

because they arc closc to the consumers and familiar with carrier trends in their region. Several 

places in both the related FTC proposed rulemaking, and this notice, cite anecdotal evidence of the 

extreme consumer interest and participation in current State programs. The FCC cxpresses belief in 

11 62 that ‘‘. . . many statcs havc obtained valuable experience and insight into the administration of 

Lhc do-not-call lists in their respective states.’’ 



3 Both agencies' comments, and an examination of State enforcement activity to date, 

suggcst that ( 1 )  State enforccnient activities have had some impact on complaint levels, and (2) both 

the FTC and the FCC do iiot have the staff or resources to replace enforcement efforts of the State 

agencies. Given the rise o f  Slate lists and the concomitant likelihood of increased State 

enforcerncnt activity, one easy way to decrease teleinarketitig complaints is for the FCC to assure its 

rules i n  no way hindcr States' ability to enforcc its own and the federal rules 

NARUC also respectfully suggests that the FCC can best leveragc the deterrence of federal 

and Slate enforcement activity by imposing the federal "minimum" standards and allowing 

addilional State requircmcnts ~ and the associated enforcemcnt actions and fines, to proceed against 

offending telen~arketers.~ 

Last year, Connecticut already had almost half of i t s  households on a "do-not-call" list. DM News (June 4, 2001). 
Mure than 332,000 phone lines were on Missouri's "do-not-call" l i s t  within a short time of i ts  passage. St. Louis Past 
Dispalch, p. 8 (April 9, 2001). New York reports more than 1 mill ion households had signed up for its "do-not-call" list by 
the l imc it took effect on Apri l  I ,  2001. O\aerall, although active enforcement of the  existing state DNC laws was not 
prwalenr as the legislativc groundswell began i n  2000, It increased substantially in the 2001-2 as state prosecutors in 
various jurisdictions took alniosl 200 formal enforcement actions against telemarketers Tor violations o f  individual slate 
DNC list l a w ,  with fines ranging from $1,000 to '525,000 per illegal call. Enforcement authorities in the individual states 
listed below l iave collected over S1.3 niil l ion in reponed fincs alone. I n  addition to the levying of monetary penalties, a 
common cliaraclerislic among state prosecutors conccrns the public disclosure of D N C  enforcement activity. 111 almost 
cvery instance thal state lcgal action has been laken or investigation is being pursued, DNC l i s t  authorities have publicly 
reported on the status o f  their efforts and thc idcntities o f  companies involvcd. In most cases the relevant information IS 

posted on the stale websilc following the issiiaiice o r a  mcdia release and formal press cvciit. In Missoiu-i, the state Attorncy 
Ceneial has thus far collected $580,000 f ioni 70 different teleinarkrting companies since enforcement began in that state on 
July I, 2001 (as o f  May 22. 2002). ']'hat Atlorney Geiieral has recently renewed his call for the state legislahue to close 
cxisting exempnons in Ihe laiv. I n  Owgon, the Departmenl ofJustice has filed more than I19 court actions since the D N C  
program started. resulting in $450,000 in penalties, in some cases more than once from the same company. I n  New f i i i .k ,  

although 13 iornial actions have been taken agaiiisl companies for DNC violations, resulting in the assessment of%218,000 
111 lines, several hundred notices oi  potrnlial liability liave been issued to companies currently under investigatlon for over 
4,000-recorded consumer complairits. In,liiui,r is another slate actively enforcing the state l a w  and collecting money from 
tines levied against telemarketers, while also seeking to tighten cxisting loopholes through addi~ional legislation. Thus far, 
tlic state has settled with 26 difrercnt companies and fined them a total of $80,000. Legislation eliminating existing 
exemplions for realtors and insurers was considered during the most receiit legislative session. It wil l  be re-introduced in 
2001. T e m i e ~ w c  has collected $61 800  in scttlenients against companies engaged in telemarketing since becormng the 13 
state to pass a state DNC list law. The total came from I I separate settlements worked out with companies violating tlle 
stahite la ic las t  year. 

Lh 

1 Kentucky removed over twenty industry exemptions from their DNC statute in March 2002 when they enacted 
legislation establisliiiig the country's firs! "zero call" law iii March. Indiana, Missouri, Idaho, and New York a l l  attempted 
to tighten their statutes by iiirroduciny legislation to remove existing D N C  excmptions. 



A bad actor’s cxposure to a range o r  fines and enforcement authority is significantly 

ciihanced by allowing tlie State lists to remain intact, which, in turn, helps take the profit from those 

that avoid List obligations while providing the maximum relief for consumers. States currently 

have been allowed to enforce their lists against any telemarketers. There is no cogent policy reason 

for the FCC to attempt to altcr that eiiforcemcnt authority. 

Dual Lists, in Tandem wifk Cooperative FTC-State Pruniotional Efforts, i.? Likely 10 Increase Cuirsunier 
Awareness of; and Parficipatioii iir both fire Natioiial FTC Lisf and the State List. It also actually makes i f  

L t m  Likely Eirhcr Li\t Will Coiilaiir Incorrect Data on a Parficular Consumer. 

Morcover, if the States, the FTC, and the FCC can work towards somc sort of 

accominodation on State and FCC/FTC sign-up and promotional programs and sharing of their 

respective “lists” content, this will undoubtedly result in  increased participation in both lists and 

likcly reduce coiisumer confusion for those that have already signed up for a State list ~ whether 

“free” or for a fee. Moreover, such information sharing makes i t  less likely either list will contain 

incorrect informalion about a particular consumer 

Sctting a Fcdcral minimum while retaining State lists with similar or enhanced protections, 

that may include remedies not available under the FCC or FTC’s rules, has the added benefit of 

allowing Stales to reap some bcnefit rrom Ihc effort and resources invested in their respective State 

programs thus assuring the most cfficient use of the already expended State resources. 

COIVCL W O N  

NARUC looks forward to conlinuing discussion with the FCC on how best to assure that 

consumers have realistic access to the full panoply of relief options available under both State and 

federal law. Through such coopcration both federal and State jurisdictions can improve the over-all 

crfectivencss and efficiency i n  resolving complaints nation-wide. 



Wc rcqiiesl that the FCC tahc no aclion that effectively undemiines the enforcement efforts 

of State lists. 

S h a h  Barklitid 
ASSISTANT GENERAL COUNSEL 

National Association of Regulatory Utility Commissioners 
1101 Vermont Ave, NW Suite 200 
Washington, D.C. 20005 

November 22.2002 



Resolulioir Coirceriiirrg zlre FTC Notice of Proposed Rulmiakbrg to Anreird the Telenrarketitrg Sales Rule, 
16 CFR PART310 

WHEREAS, The National Association o f  Regulatory Utility Coinmissioners (NARUC) recognizes the 
Federal Trade Commission's (FTC) desire and interest to ainend the Telcmarketing Sales Rule, 16 CFR Part 
310, and requests public comment by March 29, 2002 on the proposed changes; and 

WHEREAS, The FTC's slated objective in  the proposed rulemaking is to prohibit specific deceptive and 
abusive telemarketing acts and practices and lo establish a national "do not call" registry for a two year trial 
period: and 

WHEREAS, NAKUC recognizes that despite the success of  the existing Rule in correcting many o f the  
abuses and bad practices in the telemarketing industry, complaints about abusive telemarketing practices 
contintic to be filed with the offices of consumer groups, law enforcement agencies and State utility 
comniissions in large numbcrs; and 

WHEREAS, The escalating number of consumers upset with receiving unwanted telephone solicitations is 
further exemplified by the phenomenal growth in the Direct Marketing Association's ("DMA") list, which 
has &Town to 4 million, increasing by 1 niillion sincc June 2000; and 

WHEREAS. Consumers' continued frustration over receiving unwanted telephone solicitations a t  home have 
proniptcd twenty (20) States to pass "do-not-call" statutes as of January, 2002, and numerous other States are 
considering enacting similar lawb that would create State-run "do-not-call" registries; and 

WHEREAS, Slates that have enacted "do not call" legislation have gone to great financial expense in the 
implementation, operation and enforcement of their respective programs; and 

WHEREAS, The F I C  has requested comments as to whether i t s  proposed rules should pre-empt State "do 
not call" statutes to the extent that the national "do not call" registry would provide more protection to 
consumers; i i o i , ~  /lierefore he il 

RESOLVED, That the Hoard of Directors of the  National Association of Regulatory Utility Commissioners 
(NARUC), convened in its February 2002 Winter Meetings in Washington, D.C, urges all State 
Commissions lo tile comments on the FI'C's notice ofrulemaking; and he il/urlher 

RESOLVEI), That the N A R K  General Counsel shnll file comments with the FTC on behalf of N A R K  in 
coiiforniancc with this Resolution; [ind he i+lher 

RESOLVED, N A R K  urges the FTC to strengthen protections against unwanted telemarketing activity, 
including establishment o f a  national "do not call" registry, so long as these protections scrve as nationwide 
minimum standards which do not preempt Statc rcgulations which provide greater protection to consumers 
and thal the national registry incorporates existing "do not call" lists; and he ilfirrlher 

RESOLVED. That NAKUC rcspectfully requests that no action be taken by the FTC concerning the 
establishment o r a  national "do-not-call" registry that would diminish, harm or place additional financial 
burdens upon the existing State "do not call" registries. 

Sponsored by tlrr Consunrer Affairs Comiuittee 
Adopted by tlrr NARUC Board of Directors 011  Februaty 13, 2002 


